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Not the least among the many problems of reconstruction facing civil- 
ization at the present moment is the establishment upon a secure basis of 
the principles of international law as a system of world conduct and pro- 
tection. Of actually restraining principles, indeed, the late war has exhib- 
ited few; nor have these, so far as successfully asserted, prevented viola- 
tions of neutral rights upon a vast scale, together with a similar disregard 
of privileges heretofore universally conceded to occupied territory; while 
still more appalling has been the exploitation of diplomatic immunity in 
the interest of treacherous propaganda, and the wholesale assassination of 
noncombatants on the high seas. To such action, the words in which 
Germanicus is represented by Tacitus as addressing his licentious soldiery 
may well be applied: "Ye have violated even rights accorded to enemies, 
as also the sanctity of embassy and the consecrated obligations of usage 
between peoples. ' ' *■ 

Does a system of justice in international action, then, really exist! 
And has it enforceable sanctions? Again, though such existence be con- 
ceded, does the system not assert claims too lofty for successful main- 
tenance against those not willing to recognize them? Or do the traits 
shown in the origin and development of this system warrant confidence in 
its future as a working-force once the world shall have regained a semblanee 
of moral and political order ? Difficult as such questions may be to answer 
at the moment, they must, nevertheless, be fairly met by all who would 
see international relations placed upon a basis assured both in fact and 
in law. The aim of the present article will be to ascertain the true origin 
of modes of juristic thought international in character, as contrasted with 
a national consciousness confined to its own welfare and conduct and 
indifferent to the claims of all foreign to its borders. 

It would seem to be beyond contestation that the nature of the sources 
whence conceptions truly international may be found to have been derived 
will prove our best guide in endeavoring to estimate the claims of interna- 
tional law at the present moment and the hopes of its future usefulness to 
the world. International law can indeed point to an origin and history 

i Hostium quoque jus et sacra legationia et fas gentium rupisti. Annals, I, 42, 4. 
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whose features logically demand that the future shall follow the leading 
of the past ; and this is well, for were it the world 's task to now initiate a 
wholly new order of thought and action adequate to control the intercourse 
of nations, the burden would be heavy, indeed. 

Happily, however, such is not the case. For it is not a new creation 
that is required, but rather the partial reshaping of an existing science in 
the light of its own imprescriptible standards. The course of history in 
this field is clear, and not to be mistaken. Nor is the attitude which the 
subject claims at our hands essentially divergent from that imposed upon 
himself by Grotius when, as an exile, he undertook, during the desolating 
conflicts of the Thirty Years' War, to coordinate a system of international 
regulation fitted not merely for a state of war but as a guide in time of 
peace as well. ' ' Such a work, ' ' says he, ' ' is the more necessary since there 
are not now, nor have there been found wanting in the past, those who 
contemn this aspect of law and declare that it exists in name alone, nor is 
anything more familiar than the opposition of law and arms." Citing 
many classical passages in illustration of this, Grotius singles out Tertullian 
as a Christian author who but reflects the tendencies of his time. "Ter- 
tullian himself would not hesitate to deelare deceit, cruelty and injustice 
to be the appropriate affair of battles." "But," concludes Grotius, "since 
all discussion of law is of no avail, if there is, in fact, no law, our labors 
will be at once commended if we briefly repel so grave an error. There is, 
nevertheless, a common law between nations touching war and its con- 
duet." Nevertheless, Grotius now sees throughout the Christian world a 
license in war shameful to even barbarous peoples. "The sight of this 
excess," says he, "has led many men to think that arms should be for- 
bidden to the Christian, although such a course would prove quite as 
objectionable as would the terrors of combat." 

Hence the task is undertaken by him, and he proposes at the outset to 
distinguish (a) law expressly instituted from (b) the law of nature, this 
latter being ever the same, but the former being necessarily subject to 
change by human will. Finally, he tells us he intends to appeal touching 
natural law to the testimonies of philosophers, historians, poets and orators ; 
among philosophers he accords the first place to Aristotle. 2 

Following the paths indicated by Grotius, the inquirer of to-day will 
turn in the first instance to the classical authors of Greece and Eome. 
Here law as defined by Aristotle 3 falls into two chief classes : (a) the law 
of a particular state, that is to say, law ordered or acknowledged by the 
state and which would comprise statute law and law customary or un- 
written; and (b) law general in its application, or the law of the 
natural order of things. Again, Aristotle divides political justice into nat- 
ural and legal, the former being the law of nature, the demand of natural 

2 De Jure Belli ac Pads, I, IX, 2, and Prolegomena, 3, 4, 5, 28, 29. 

3 Rhetoric, 1, 13, 2. 
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reason and unalterable, whereas the latter is instituted by man. And he 
concludes that every principle in law and custom stands in the relation of 
a universal to a particular, — "the things done are many, but the principle 
is singular and universal."* 

The conception of natural law as the law of the eternal order meets us 
in Hesiod where it is "the law ordered for men by the son of Kronos"; 5 
again, it is the law by which immortals and mortals are alike guided, — "the 
sacred spirit of Justice placed among the stars. " 6 It is the Divine Will 
with which Socrates tells Hippias all earthly regulation must harmonize. 7 

These conceptions evidence a course of thought which, when in time 
transplanted to Rome through study of the Stoic philosophy, was destined 
to impress upon the practical Roman mind influences far-reaching in their 
results. The universal element in law becomes combined with a sense 
of equity in the private relations of life innate in the Roman mind, 
and also of public faith as witnessed in formal aspects of the initiation, 
the conduct, or cessation, of hostilities and the negotiation and maintenance 
of treaties. And there is thus reached a mode of thought from which the 
concept of a law not merely general and world-wide, but international, 
may be said to have sprung. Such a concept may well be deemed the 
efficient agent moulding an apprehension of universal world-relationship 
into an element of political cognition, and at the same time making it the 
foundation stone of a legal system fitted to exhibit coordinated rules 
controlling the mutual relations of states. This is Rome's best legacy to 
the modern world, and attests a beginning of public thought truly in- 
ternational. 

To ascertain the sources of a system of legal institutions it becomes 
essential to grasp not merely the guiding principles whence these institu- 
tions may have sprung, but we must also picture the phases or moods 
shown in successive transformations whose results will thus exhibit an 
organic group logically evolved from the past. With these ends in view, 
we proceed to glance briefly at certain characteristics of the law of early 
Rome. 

Law (jus civile) is primarily ancient Roman custom crystallized upon 
the bronze of the XII Tables and whose foundation is consuetudo or mos, 
i.e., the usages of gentes whose clan-members form the city-state : consuetu- 
dine autem ius esse putatur id, quod voluntate omnium sine lege vetustas 
comprobarit.* Supplementing the XII Tables is lex, which designates 
provisions approved by the citizens in assembly (lex curiata, lex centuriata 
later plebiscita) on a magistrate's proposal (rogatio). None but the 
citizen, however, might claim the law's protection, save under treaty- 
provisions, although the alien is amenable to the sanctions of penal juris- 

* Ethics, 5, 7, 1, 1134b, 19, and 1135a. « Orphic Hymn, No. 63, 1. 

s Works and Days, 276. ? Xenophon, Memorabilia, 4, 4, 19. 

s Cicero, De Inventione, 2, 22. 
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prudence. The peregrinus is an alien friend enjoying protection in virtue 
of a treaty {fcedus), and so within the guardianship of Roman pax. 9 

In addition to consuetudo and lex, there exist as definite law-sources 
interpretatio, that is to say, construction and comment on the part of 
jurisprudents, and the edicta of the magistrate (prcetor, cedile). For 
while the ancient code offers a presentation of law apparently immovable, 
it is nevertheless not in the mind of the people that its law shall maintain 
absolute rigidity. A code necessarily exhibits law as it is in the present 
and with possible suggestions of its historical evolution. But law must 
respond to the changing needs of a people, and in recognition of this 
principle it is to jurists and magistrates that at Rome the slow remoulding 
of substantive and procedural law is of necessity chiefly committed, in 
spite of the competence of the people in assembly to exereise their power 
of law-making — a power seldom, in fact, at Rome, brought into action. 
Hence the importance of the jurisconsult's labors accorded him a place 
scarcely inferior to that of the magistrate, though the latter is invested 
with jurisdictio and imperium. Cicero terms the jurisconsult "totius 
oraculum civitatis." 10 

In the early centuries of Roman history both knowledge and exposition 
of law is in the hands of the pontifices, and these alone are familiar with 
the practical rules governing suits. According to the tradition preserved 
by Livy (IX, 46), Cn. Flavius succeeded in forcibly transferring the 
records of the city's law from the priestly caste and laying the entire 
system open to the light of day in order that all might become familiar 
with it: civile jus, repositum in penetralibus pontificum, evulgavit fas- 
tosque circa forum in albo proposuit, ut, quando lege agi posset, sciretur. 
The chief accomplishment of Flavius was in stripping mystery from those 
forms of action which constituted the most striking and difficult portion of 
the ancient Roman system, for it was the theory of the ancient law that the 
magistrate presided only at the outset and did not carry to a conclusion the 
actual proceedings in suits ; these latter were supposed to be rigidly bound 
within prescribed forms (Legis Actiones), and if the responsibility attend- 
ing their employment were relegated to the suitors, these would suffer the 

9 "The treaty of friendship concluded between two city-states ( pax, from pango ) 
provides, in the first place, for a durable peace (pia et wterna pax — Cicero, Pro Balbo, 
15, 35), and reciprocal recognition of the liberty and property of their citizens . . . 
and a declaration of the legal equality of the contracting cities. Such a treaty would 
provide for exchange of ambassadors lodged and paid by the city to whom they were 
sent. More important, however, in the Roman view, than the city's external relations 
was the regulation of inter-state rights of citizenship, for the non-citizen had no 
claim upon Roman law save under treaty. The term hostis, later peregrinus, signifies 
one protected by treaty: Turn eo verbo dicebant peregrinum qui suis tlegibus uteretur." 
(Mommsen, Droit Public Romain, French translation, VI, 2 214, 215; Romisohes Staats- 
reoht, 3 1 , p. 598.) The Romans never knew international law (VI. 216. Mommsen). 

io De Oratore, I, 45. 
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penalties attaching to ignorance and mistake. Since, then, all accurate 
knowledge of those indispensable formalities had been jealously maintained 
as the prerogative of a highly privileged class, the citizens at large remained 
practically dependent on that class for their knowledge of the procedure 
to be employed, and it was the abrogation of this dependence upon the 
pontifical college that enabled Eoman law to begin a new development. 
Prom the exclusive competence of the pontiffs the knowledge of law and 
procedure was thus to pass to the jurisprudents and the secular magistrates, 
and the process was to be marked by the institution of a new procedure 
known as the formulary system, — Formula. The essentially revolutionary 
accomplishment of Plavius, placed by Livy as in A. U. C. 450, i.e., some 
three centuries before the Christian era, and which had reached the cul- 
mination of its effects not long before the age of Cicero, was destined to 
open a way to the broadening of private law and procedure, and to the 
recognition of principles deeply significant in the public and external life 
of Rome. 

The Roman theory of legal process required a suit at law to be con- 
ducted under two successive aspects, known as jus and judicium; that is 
to say, the judicial function was not supposed to lie wholly within the 
hands of a single magistrate or bench of magistrates, but was divided 
between two individuals, or groups of individuals, — the magistratus and 
the judex. To the magistratus there was assigned the duty of so shaping 
the cause as to bring it to a point where its actual final determination might 
be confided to another hand, that is, to the judex, who was not a public 
official, but who was supposed to be advised by jurisprudents, at the same 
time taking from the magistrate certain instructions as to the nature of 
the cause and the law to be applied. Under the earlier regime such instruc- 
tions were oral, but in later days they assumed the shape of a formula or 
written presentation of the case which now passed from the stage in jure 
to that termed in judicio. Here there was in effect little more expected 
than a demand upon the magistrate for a formula and the granting or 
refusal of this on the magistrate's part. A suitor was himself expected to 
select the formula desired from among those contained on the magistrate's 
album, where was to be found a statement made at the beginning of his 
annual term of office of such general principles of law and procedure as 
might be expected to govern his administrations : — Sunt jura, sunt formula 
de omnibus rebus constitute expressa sunt publica a pratore formula ad 
quas privata lis accommodatur. 11 It will be readily perceived that much 
depended on the magistrate's edict, as well as upon his construction of its 
nrovisions as evidenced in such formula as he might give out. It was, of 
course, expected that the magistrate would adhere in practice to both the 
letter and spirit of his edict. That Verres had signally failed in good 
faith touching these was one of Cicero's most serious accusations. The 

11 Cicero, Pro Q. Roscio, 8. 
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magistrate might be an cedile or praetor; after B.C. 242, one or more prae- 
tors were specially appointed prcetores peregrini for suits between aliens 
or between citizens and aliens. 

In addition to the judex, there were also arbiters whose hearing and 
determination of a cause came more properly within the moral than the 
legal sphere. To the arbiter's award there attached indeed no strictly legal 
sanction, yet it was scarcely less effective than that of the judex, since the 
stern conception of public faith on the part of early Rome tended to invest 
fiduciary acts with a sanction strongly supported by public opinion and 
the neglect of which might open serious consequences through wide powers 
conferred upon the Censor. An adverse finding by this official touching 
the acts of any citizen brought with it the infliction of ignominia, carrying 
with it possible exclusion from the Senate or from the most valued rights 
of citizenship. Gradually the functions of the arbiter and the judex came 
to be identified or similar in effect, and as the offices of both were supposed 
to require the aid of counsellors learned in the law, the sentences given 
would tend to be based on broadening principles of equity rather of slavish 
adherence to the letter of the law, both on the part of the magistrate, the 
judex, the arbiter, or the recuperatores, these latter forming a species of 
arbitral body for the decision chiefly of suits where aliens might be con- 
cerned under treaty provisions. Pliny tells us that he has often so acted : 
frequenter egi, frequenter judicavi, frequenter in consilio fui. 12 

On the part of the suitor, assistance was to be obtained from retained 
jurists, while, when the cause reached the judex or arbiter, it was possible 
to employ an orator, who was regarded as the patron (patronus) of his 
client (cliens), and it was also possible to call in the assistance of outside 
parties (advocati) were the cause of sufficient moment to warrant this. 
Proceedings were of the most public character; the magistrate sat in his 
tribunal in the Forum with his consilium and scribce about him ; the judex 
also sat in public with his consilium, and thus the Romans might readily 
become familiar with every changing phase of legal thought. 

The theory of the edicts and of the formulary system presupposed that 
the magistrate would hold fast to applications of recognized jus civile as 
modified by its interpretatio at the hands of the jurists, and to such prin- 
ciples of customary law as were admitted an integral part of Roman 
jurisprudence. There existed here, plainly, a lawful opportunity for the 
magistrate's judgment to be guided by progressive as opposed to reactionary 
tendencies, and it was possible for him, aided by enlightened advice from 
his consilium, to indicate courses of action which, in the hands of the orator, 
might well invoke more theory than actual law, — more of the ideal than 
the practical. In the end there was forged a liberally-developed body of 
principles exhibiting a jurisprudence owing little to actual legislation, 
but the product of judicial, conciliary or oratorical effort, and into which 

12 Epistolas, I, 20. 
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there manifestly entered much that was of a lay rather than professional 
origin. It "was, in truth, but an expansion of labors carried on through the 
early centuries in the interpretatio of the jurists as already noted. Many 
of the magistrates were themselves jurisconsults of great eminence and 
strengthened, moreover, by the counsel of learned prudentes whose influence 
would constantly work toward innovation and application of equitable 
counsels; the magistrate's Album would be likewise indebted for both its 
letter and spirit to similar advice. Thus arose a new jurisprudence, — 
the jus prmtorium. So Papinian tells us in Justinian's Digest (I, 1, 7, 1) : 
jus autem civile est, quod ex legibus, plebiscitis, senatusconsultis, decretis 
Principum autoritate Prudentium venit. § 1. Jus prmtorium est, quod Prce- 
tores introduxerunt, adjuvandi, vel supplendi, vel corrigendi juris civilis 
gratia, propter utilitatem publicam: quod & honorarium dicitur, ad hon- 
orem Prcetorum sic nominatum. And Marcian adds: Nam et ipsum jus 
honorarium viva vox est juris civilis. As time went on, the praetorian edict 
became, so to speak, standardized, that is to say, it assumed the form of a 
permanent annual announcement, — edictum perpetuum, — and the system 
begotten by it took equal rank with jus civile, constituting a source of law 
which, though later, was yet not actually inferior to the XII Tables. These 
edicts were not engraved upon bronze, but upon bleached wooden tablets 
and in black lettering, or, possibly, on papyrus or even on less permanent 
material. The edicts, both of prmtors and cediles, were placed in the Forum 
where they might be read of all: apud forum palam, ubi de piano recte 
legi possitur. 

While we know little touching precise provisions of the edicts issued by 
the prcetores peregrini, we may well suppose that these would contain pro- 
visions more or less influenced by the knowledge of foreign law and custom 
inevitably to be gathered from suits where foreigners were parties. It 
is certain that steps in the process of widening the ancient jus civile were 
taken by the city prcetor at a very early period in Roman history, and in 
suits exclusively between citizens at the first " and from thence tending 
to include, as commerce and civilization advanced, principles of broadened 
aim gradually developed in the daily and simple affairs of commercial life : 
angustissimis finibus constitutum per legem duodecim tabularum jus pras- 
cipiendarum hereditatum prwtor ex bono et cequo dilatavit. 14 

When Cicero, closely studying Stoic philosophy and Grecian ideals, 
began the composition of his treatises on morals, philosophy, and law, the 

13 It is important to bear in mind that the broadening of Roman legal thought along 
practical equitable lines proceeded in the first instance from within outward; there is 
no evidence whatever that the praetor first found equitable conceptions through com- 
parison of alien usages brought before him by peregrini, and thus evolved a jus gentium 
on world-law as stated in practically all of our standard works on international 
jurisprudence. Such a course is in conflict with the genius of Roman legal development. 

K Institutes, III, 9, 2. 
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conception of a jus naturale had doubtless already become familiar to the 
scholarly class at Rome. It is nevertheless to Cicero that we are chiefly 
indebted for a knowledge of this conception as grasped by his fellow- 
students and eloquently expounded by himself both in the contests of legal 
practice and in the seclusion of literary effort. He not merely explored 
the philosophic aspects of morals and jurisprudence, but laid down defini- 
tions strictly practical in their application. Excellent examples of such 
are found in his little essay on Topics. Cicero had, indeed, clearly visual- 
ized the Stoic grasp of life in the light of a law eternal and universal and 
applicable to every phase of human activity. 15 

In Cicero's mind, and doubtless in the minds of many of his fellow- 
countrymen, it was manifestly difficult to draw accurate distinctions be- 
tween the provinces of what was already clearly understood as equity or 
fair dealing in daily life and that of a law announcing principles of 
inflexible right valid everywhere. It is probably true that long before 
this period the system of which we have spoken had developed in suits 
between citizens, and citizens and aliens touching fair dealing, and had 
received a title ( jus gentium) itself borrowed from the name given to early 
clan-law (the law of the gentes whose members formed the ancient patri- 
cian commonwealth of Rome), but now applied, since equitable principles 
were found through increasing foreign intercourse to be common to many 
people, as well as to the Romans, to the newly developed system of praetorian 
law. That this was akin to the law of nature in many of its aspects would 
be readily understood. Hence in Justinian's Digest Pomponius (Digest, 1, 
2, 2) groups the principles of duty to the gods, obedience to parents and 
loyalty to the Roman city-state as a primary jus gentium; a jus gentium 
secondarium being found in those aspects of world law answering to more 
distinctively human needs. And since jus gentium primcevum is unques- 
tionably a child of jus naturale, it may be said to have formed an easily 
discerned pathway from jus naturale, — a system wholly ideal, — to jus 
gentium intended as a system of practical application, though now perceived 
to be in certain root-conceptions world-wide and so a part of law universal. 
Jus gentium is then a law, or a system of law, common to all nations, and 
presenting the forms of a jurisprudence notably adapted to the daily life 
of man. It is, however, a national law guiding peoples viewed chiefly in 
their internal affairs. Reciprocity was far from being consonant to the 
genius of Rome. Nevertheless, the vision of a law between nations and 
governing their reciprocal actions is perhaps now fairly above the horizon, 
though as yet a long way off: we shall find it ultimately reached in the 
course of advancing civilization and the upspringing of humanitarian con- 
is A tque hoc multo magis efficit ipsa naturae ratio, quce est lex divma et humana.- 
cui parere qui velit (omnes autem parebunt qui secundum naturam volent vivere) 
nunquam committet ut alienum appetat, et id, quod alteri detraxerit, sibi adsumat 
(Cicero, De Offlciis, III, V, 7). 
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ceptions compelling recognition by nations of responsibility to the moral 
reprobation of universal standards. 

Thus jus gentium originating as law prmtorian (in gradual modification 
and broadening of jus civile) and gathering to itself many kindred features 
from subsequently ascertained customs of peoples coming into contact with 
Rome, became fitted to be a determining element of world law. Into its 
content there had entered (together with conceptions of intrinsic right) 
the lofty idealism of Greek poets and philosophers, the social theory of the 
Stoic who proclaimed an essential solidarity and necessary interdependence 
of mankind, and the idea of human brotherhood which so signally charac- 
terized early Christian teaching. Fragments of the literature illustrating 
these various phases of juristic thought were preserved and transmitted to 
modern times through many channels, theological as well as juridical. It 
is, however, chiefly to the Digest of Justinian (a.d. 533), the Etymologies 1 * 
of Isidore (circa a.d. 622), the Decretum of Gratian (circa a.d. 1140), 
and the Summa Theologize of St. Thomas Aquinas (a little over a century 
later) that we owe the texts which were to serve theological writers in the 
Age of the Renaissance in their endeavors to apply principles of law uni- 
versal to the formation of a law which should, in the first instance, regulate 
or diminish the horrors of warfare, and furthermore constitute a living 
rule between peoples in time of peace. For the ends in view it is readily 
seen, bearing in mind the temper of the times, that the task would naturally 
fall to expositors of theology and morals. It was assuredly well said by 
St. Augustine: "He who would lay down temporal laws, will wisely con- 
sult the law eternal, that he may discern amid its immutable rules what 
should be commanded and what forbidden." 17 

The passage in the Epitomas of Hermogenian preserved in Justinian's 
Digest (1, 1, 5), and which undertakes to summarize the various aspects 
of jus gentium, tells us that by this law wars are brought on, peoples are 
separated, kingdoms founded, property recognized, boundaries set up and 
buildings erected, trade, buying, selling, leasing, and obligation in general 
created: Ex hoc jure gentium introducta bella; discrete gentes; regno, 
condita; dominia distincta; agris termini positi; cedificia, locationes, con- 
ductions, obligationes instituta; exceptis quibusdam quce a jure civili 
introducta sunt. This enumeration, with slight variations, is repeated by 
Isidore in Book V, chapter VI, of the Origines, by St. Thomas in his Summa 
Theologica (Q. XCV, a, 4), and by Gratian in the Decretum (1, 1, IX). 

It is plain that there is here much confusion of thought, and that what 
was intended to be described under the term jus gentium is the aggregate 
of such aspects of individual or national action as may properly be brought 
under general legal regulation. But in the reasoning which came to be 
employed by those writers of the fourteenth and later centuries, who laid 
a foundation adequate to the development of modern international thought, 
ie Originum sive Etymologiarum Libri XX. « De Vera Religione, circa a.d. 400. 
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it was evident that if wars were to be softened or prevented, — and this, 
it is to be remembered, was their primary aim, — it would be necessary to 
invoke considerations drawn from the moral nature of man, and the in- 
escapable identity of his interests with those of his fellows. Hence it is 
that Pranciscus de Victoria in his Belectiones de Indis, written early in 
the sixteenth century, appeals (p. 390) to the testimony of Florentinus 
in the Digest (1, 1, 3) who, referring to the jus gentium secondarium, 
reminds us that nature has formed a bond of relationship not to be broken 
by injury on the part of a man toward his fellows. Florentinus was a 
member of the Council of Alexander Severus and wrote early in the third 
century a.d. He was esteemed as one of the most accomplished men of 
his time, and in this fragment, as preserved by Justinian, we discern an 
accurate reflection of the Stoic principle of 8ocietas. ls 

It is this principle, indeed, applied by the theologians of that day to 
world affairs which alone could support any structure of international 
scope. Thus it was that toward the close of the sixteenth century, Suarez, 
one of the greatest of all the immediate predecessors of Grotius, considers 
jus gentium as a system intermediate between jus naturce and jus civile. 
The four concluding chapters of the second book of his treatise De Legibus 
are devoted to jus gentium, and here he strongly emphasizes the conception 
of an international community world-wide in its range. But while thus 
rightly conceiving such association as the indispensable condition of human 
progress from a purely practical point of view, Suarez does not neglect a 
far higher standard and founds himself on principles identical with those 
enjoined, as we have seen, by St. Augustine : Dicitur ergo humana lex quia 
proxime ab hominibus inventa et posita est. Dico autem proxime quia 
primordialiter omnis lex humana derivatur aliquo modo a lege eterna. 

Here, admitting the final authority of the law of nature, Suarez and 
his successors applied themselves to the construction of an international 
system in harmony with the deeper things of morals and religion. National 
action must become coordinated, on the one hand, in obedience to a divine 
rule, and on the other, it must recognize the need of self -protection and 
intercourse as the visible sources of a truly international law. 19 In the 
view of these great writers, the idea of abstract justice is objectified in the 
creation of the world order whose units are nations and in which the 

is Natosque esse ad congregationem hominum et ad societatem comrrmnitatemque 
generis humani, etc. (Cicero, De Fmibus, IV, 2, 4). 

Sed omnium, quw in hominum- doctorum disputatione versantur, nihil est profeeto 
prcestabilius quam plane intellegi nos ad justitiam esse natos neque opvnione sed natura 
constitutum esse jus. 

Id jam patebit, si hominum inter ipsos societatem conjunctionemque perspexeris 
{ Cicero, De Legibus, I, X, 28 ) . 

19 It is important clearly to distinguish the sources from the evidences of inter- 
national law. Dr. Woolsey, in his International Law, 4th Ed., pp. 21 and 22, note, 
says: "Self -protection and intercourse are the two sources of international law. They 
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individual and particular yield to the permanent and universal. The 
essential unity of mankind, first grasped in the moral sphere only, thus 
reaches the positive character of a legal order. The member states of such 
a world community may not, therefore, assert any right of action incom- 
patible, either in war or peace, with these high standards. 

Rightly understood in the light of its origin and history, international 
law makes an unassailable claim to the loyalty of every friend of civiliza- 
tion. Taking its rise in a recognition of eternal truth and of the undeniable 
needs of national communities, its source-conceptions are drawn from a 
realization of primal conditions under which alone civilization may hope 
to persist and develop. In its essential nature it is seen as a silent yet 
vivifying element in the associational harmony and progress of the human 
race, and its appeal is to the permanent and ennobling in individual as 
in national character and achievement. It may well demand, therefore, 
a zealous interest in every effort looking to a sympathetic interpretation 
and a knowledge of its ideals. To assure its expansion and enforce its 

make it necessary, and the conception in man of justice, of rights and obligations, must 
follow because he has a moral nature." 

In the leading case of Hilton v. Guyot, decided by the United States Supreme 
Court at October term, 1894 (159 U. S. 112, 163), the court said: 

"International law, in its widest and most comprehensive sense — including not 
only questions of right between nations, governed by what has been appropriately 
called the law of nations; but also questions arising under what is usually called 
private international law, or the conflict of laws, and concerning rights of persons 
within the property and dominion of one nation, by reason of acts private or public, 
done within the dominions of another nation — is part of our law, and must be 
ascertained and administered by the courts of justice as often as such questions 
are presented in litigation between man and man duly submitted to their deter- 
mination. 

"The most certain guide no doubt for the decision of such questions is a treaty 
or statute of this country. But when, as is the case here, there is no written law 
upon the subject, the duty still rests upon the judicial tribunals of ascertaining 
and declaring what the law is whenever it becomes necessary 1 to do so in order to 
determine the rights of parties to suits regularly brought before them. In doing 
this, the courts must obtain such aid as they can from judicial decision, from the 
works of jurists and commentators, and from the acts and usages of civilizad 
nations." 

At the Conference of Teachers of International Law, held in Washington, April 
23-25, 1914, under the auspices of the American Society of International Law, the 
following resolutions, reported by a subcommittee, of which the present writer had the 
honor to be chairman, were unanimously adopted by the Conference: 

(1) "In the teaching of international law emphasis should be laid upon the 
positive nature of the subject and the deflniteness of the rules." 

(2) "In order to emphasize the positive character of international law, the 
widest possible use should be made of cases and concrete facts in international 
experience." 

(3) "In the teaching of international law care should be exercised to dis- 
tinguish the accepted rules of international law from questions of international 
policy." 

(4) "In a general course of international law the experience of no one country 
should be allowed to assume a consequence out of proportion to the strictly inter- 
national principles it may illustrate. 

"The interest of students can best be aroused when they are convinced that they 
are dealing with the concrete facts of international experience. The marshalling 
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prescriptions should be the aim of all who would seek part in a world 
inheritance at once the support and the promise of enlightened happiness 
for mankind. 

of such facts in such, a way as to illustrate general principles lends a dignity to 
the subject which cannot help but have a stimulating influence. 

"Hence international law instruction should be constantly illustrated from 
those sources which are recognized as ultimate authority, such as — 

(a) Cases, both of judicial and arbitral determination; 

(b) Treaties, protocols, acts and declarations of epoch-making congresses. 

(Westphalia, 1648; Vienna, 1815-23; Paris, 1856; London, 1909.) 

(c) Diplomatic incidents ranking as precedents for action of international 

character ; 

(d) The great classics of international law." 

In the case of the Zamora, decided by the Judicial Committee of the Privy Council, 
April 7, 1916 (2 A.C., p. 77), it was objected on the part of appellants that the 
provisions of Order in Council No. XXIX material to the present question violated the 
law of nations, and that the prize court should not act upon them. The court held 
that the Crown has no power by Order in Council, but prescribed an order to alter 
the law which the prize courts have to administer, even where that law is imperfectly 
ascertained and defined; but when an Order in Council mitigates the rights of the 
Crown in favor of enemies or neutrals, it is the duty of the prize court to act upon it. 

The part taken by courts of justice in the development of international law is 
comprehensively considered by the Hon. Simeon B. Baldwin, in the American Law 
Review for March- April, 1901; and the "Legal Nature of International Law" forms 
the subject of an exhaustive article by Dr. James Brown Scott in the American 
Journal of International Law for October, 1907. 

"The Sources of International Law" forms the subject of a brief article by Sir 
Frederick Pollock in the Law Quarterly Review for October, 1902, p. 418; this article 
being subsequently expanded by the author in Vol. XII of the Cambridge Modern 
HiBtory. 



